
Child Custody orders are 
subject to modification when there 
has been a “material and substan-
tial change in circumstances” and 
if it is “in the child’s best interests.” 
In a world rattled by COVID-19, it 
is hard to imagine living through 
a time when things have changed 
more materially and substantially 
from where we started in 2020.

“Material and substantial change” 
seems to occur with the daily news. 
What is the impact of this “material 
and substantial change” through the 
lens of the Family Code and modi-
fications of child custody orders?

The best place to start is with 
what often suffices for modifica-
tions in “normal times,” i.e. before 
COVID-19. First, there are some 
statutory grounds for “material 
and substantial change,” for exam-
ple, conviction or deferred adju-
dication for sexual abuse, among 
other offenses. For purposes here, 
we will examine “common-law” 
grounds for modification.

Before COVID-19, a change of 
the “home environment” could 
be a basis for a material and 

substantial change in a custody 
modification. What does a change 
in the “home environment” mean? 
An example may be remarriage 
of a parent, which dramatically 
improves the health and stabil-
ity of that parent’s household in 
contrast with how things were at 
the time of the divorce. Similarly, 
the addition of a new stepparent 
could provide a basis—good or 
bad—for material and substantial 
change.

In the wake of COVID-19, prob-
able areas for a modification may be 
changes to the home environment 
respective to the financial stability 
of a parent and a parent’s adherence 
to health recommendations.

The court’s most significant 
priority is the best interests of the 
child. The court does not look exclu-
sively to a parent’s balance sheet as 
a basis for custody decisions; how-
ever, when a parent has lost their 
business or job and are forced to 
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make some gut-wrenching finan-
cial choices, it very well could be 
the other parent’s home environ-
ment now that is a more appropri-
ate primary residential option for 
the child. Both parties need to be 
aware that the court will continue 
to prioritize carrying out the pub-
lic policy that both parents each 
maintain a relationship with their 
child. A loss of a job will not mean 
a loss of parental rights to a child.

A frequent common-law 
ground for modification is due 
to the “mistreatment of a child.” 
Often that means abuse. This 
could also be a showing that the 
home environment is danger-
ously unsafe. So, if one parent is 
carefully heeding the warnings of 
medical experts, practicing social 
distancing and following basic 
hygiene, while the other parent 
is living as though it were MTV’s 
spring break circa 1994, replete 
with crowded parties, flouting 
any semblance of safe “six feet” 
distancing, not washing their 
hands regularly and ignoring Dr. 
Anthony Fauci’s every warning, 
the court would certainly exhibit 
great concern as to which parent 
is acting in the best interests of 
the child.

There is an issue, however, with 
pursuing modification based simply 
upon one parent’s perception of 
their adherence to social distancing 
and the perceived laxness of the oth-
er toward it: Reasonableness. Courts 
disfavor applying stringent ortho-
doxy with matters like hygiene. 

For example, if a parent complains 
that the child never flosses while in 
the possession of the other parent, 
that will not alone move a judge 
to modify. In fact, such pettiness 
may work against the overly com-
pulsive parent. People are people. 
Perfection is rare. Courts recog-
nize that. Therefore, if the other 
parent is earnestly trying to cope 
with the coronavirus situation and 
using their best efforts and judg-
ment to protect themselves and the 
child, it is unlikely that the court 
would find grounds for modification 
just because they’re not “orthodox” 
enough.

Traditionally, parental conflict 
was a frequent basis for modifi-
cation. Conflict rarely serves the 
best interests of a child and a 
court would be inclined to modify 
the order to minimize the child’s 
exposure to high conflict. It is 
reported that shelter-in-place has 
been responsible for an uptick 
in domestic violence. It may be 
this situation aggravates tensions 
between parents, such that they 
refuse to or are unwilling to com-
municate or act in the best interests 
of a child. Courts could modify, 
placing the child primarily where 
their needs are best met without 
strife. A cautionary warning: Often 
in instances of parental conflict, 
it is a two-way street. The court 
may impose limitations against 
both parents because they are both 
responsible for their conflict.

Perhaps COVID-19’s great-
est non-lethal damage may be its 

mental health toll. Liquor store 
sales have soared as the virus has 
ravaged the country. People are 
self-medicating to cope— and that is 
concerning. If it results in excessive 
behavior, addiction, or reckless acts, 
that will certainly serve as a basis for 
modification.

The moment has been deeply 
depressive. Whether it is the imme-
diate loss of a friend or family 
member or just the loss of normalcy 
in their lives, people are coping 
with a heightened sadness in our 
world now. Untreated depressive 
disorders can severely impact peo-
ple. Unfortunately, children are not 
spared from that.

A parent who is attentive to their 
own emotional and health needs, as 
well as prioritizing those of their 
child, will find themselves well-
positioned,  whether a modification 
is pursued or not.
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